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ORDER-IN-APPEAL

present  appeal  has  been  filed  by  M/s.  Oil  and  Natural  Gas

Ltd,  Avani  Bhavan,  Chandkheda,  Ahmedabad  (hereinafter

to     as    the     appellant)     against     Order    in    Original    No.

Asp/2020-21    dated    21-09-2020    [hereinafter    referred    to    as

oj.dej"]    passed   by    the    Assistant    Commissioner,    CGST,

Gandhinagar,    Commissionerate:    Gandhinagar    [hereinafter

Els"adjudicatingauthority'].

iefly stated, the facts of the case is that the appellant are holding

Tax   Registration   No.   AAAC01598AST034.   Verification   of  the

)f M/s.Prize Petroleum Company Limited, New Delhi (hereinafter

to  as  PPCL)  was  conducted by  Audit-II  Commissionerate,  Delhi

ieriod  from F.Y.  2013-14 to F.Y.  2017-18. During the course of the

was noticed that PPCL was providing service  of exploration and

activity.    They    had    entered    into    a    Service    Contract    No.

BMM/IND/SC/RES/14/2003/EY-146   dated   28.04.2004   with   the

it.  As  per  Article   13  of  the  said  contract,  the  appellant  would

some services to PPCL like processing and transportation and will

such amount from PPCL.  The appellant had also charged for some

i   like   Handling   and   Processing   charges,   cost   of  effluent   and

I,  charges  for  laboratory  evaluation  of crude  oil  samples,  charges

isportation  of  crude  oil  and  steaming  charges  from  PPCL  and

ed  an  amount  of  Rs.78,94,776/-  by  deducting  from  the  invoices

by  PPCL.  Therefore,  it  appeared  that  the  appellant had  provided
`echnical  Testing  and  Transportation  of  goods  through  pipeline

5   and   invoice   for   the   same   should   have   been   raised   by   the

appeared  that  the  activity  undertaken  by  the  appellant  was  a

defined under Section 658 (44) of the Finance Act,  1994 and the

ity  neither  falls  under  the  negative  list  nor  under  exemption

n   No.   25/2012-ST   dated   20.6.2012.   Thus,   the   said   activity

®
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appeared to be liable for payment of Service Tax under Section 658 (44) of

the Finance Act,  1994 read with Section 67 of the Finance Act,  1994.   The

conditions required for the activity to be service are present as there was a

service provider - the  appellant,  and a  service recipient - PPCL and the

activity was under taken for a consideration. However, the said activity of

the appellant was not reflected in the ST-3 returns nor was any service tax

paid by them. From the details submitted by the appellant, on the request

of  the   department,   it   appeared  that  they   had  earned   an  income   of

Rs.78,94,776/-which appeared to be taxable and the service tax amounting

to  Rs.10,98,625/-   was  required  to  be   recovered  from  them   along  with

interest.

2.2     Therefore,   the   appellant   was   issued   a   SCN   bearing   No.   V/04-

29/ONGC/O&A/19-20 dated 10.10.2019 wherein it was proposed to :

>.Demand  and  recover  Service  Tax  amounting  to  Rs.10,98,625/-by

invoking the extended period of limitation under Section 73 (1) of the

Finance Act, 1994;

>  Demand  and recover  interest under  Section  75  of the  Finance  Act,

1994;

>  Impose penalty under Section 77 of the Finance Act,1994;

>  Impose Penalty under Section 78 of the Finance Act, 1994; and

>  Impose Penalty under Section 76 of the Finance Act,  1994.

2.3     The SCN was adjudicatedvide the impugned order wherein :

>   Service   Tax   amounting   to       Rs.10,98,625/-   was   ordered   to   be

recovered under Section 73 (1) of the Finance Act, 1994;

>  Interest was ordered to be recovered under Section 75 of the Finance

Act,  1994;

>  Penalty   of  Rs.10,98,625/-   was   imposed   under   Section   78   of  the

Finance Act,  1994.

\ 3.       Aggrieved with the impugned orderJhe appellant firm has filed the
instant appeal on the following grounds:

/
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Hilln

iv)

V

They have  executed a  service  contract with PPCL for production

of  oil  from   their  own   oil  fields   and   ownership   of  the   oil   so

produced remains with them only.  PPCL is just outsourced with

the task of production of oil and supplying it at the delivery point.

From a conjoint reading of the service contract it is very clear that

they  are  the  sole  owner  of the  property  and  the  oil  so  produced

and   whatever   r}rocess   they   do   is   on   their   own   goods   only.

Therefore,   specification  of  charges  for  the   specified  processing

undertaken   by   them   is   only   a   method   for   arriving   at   the

consideration for the production service provided by PPCL.

The  impugned  order  being vague  and  cryptic  is  liable  to  be  set

aside on this ground only. They rely upon the decision in the case

of  Cyril  Lasrado  Vs.Julaiana  Maria  Lasradi,   2004  7  SCC  431

wherein   it  was   held   that   recording   of  reason   is   one   of  the

fundamental  of  good  administration  and  failure  to  give  reason

amounts to denial of justice.

In  terms  of  Section  668  and  658  (44)  for  charging  service  tax

there should be a service and it should be carried out by a person

for another person. In the present case they are the sole owner of

the   contract  area,   existing,   acquired  land  assets,   equipment,

pipeline  in contract  area  and petroleum  underlying the  contract
area and remain sole  owner of the  petroleum produced pursuant

to the service contract with PPCL.

As per Article  8.6 of the contract,  specification of the crude to be

produced and delivered by PPCL to them is  stated  and it is  also
stated that the appellants will charge a fixed percentage of crude

price for testing  and processing  and transportation  after custody
transfer point.

As per the terms of the contract they have used their own facility

for processing  and handling of crude  oil at the  delivery point for

processing of the  oil to remove  additional effluent water content.
Accordingly,  they have  used  their  own facilities for  treatment  of

their own oil.

®
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They   rely  upon  the   decision  in  the   case   of  State   of  Andhra

Pradesh  Vs.  Rashtriya  Ispat  Nigam  Limited  reported  at  2013

(031)  STR 0513 (SC).

viiD    PPCL is not using their facilities for processing or treatment of oil

produced  at  any  other  marginal field  and intended to  be  sold  to

any other person.  Had it been the case,  it would have been a fit

case of service provided by them to PPCL and liable to service tax.

ix)

xi)

xii)

The price for facilities defined under the service contract is just to

derive  the  actual price payable  to  PPCL for  services provided by

them and not otherwise.

Looking  in  to  the  service  contract  as  a  whole  and  based  on  the

facts  provided  to  them,  it  can  be  said  that  the  service  contract

provides for price  for  services  as  a percentage  of oil price.  It has

also been agreed upon between them and PPCL that the crude oil

received   by   them   would  be   subjected   to   specific   process   for

reducing the  BS  & W  and  salinity  to limit of the  quality  norms

specified  in  the  service  contract  and  the  expenses  Incurred  by

them will be deducted from the invoice raised by PPCL.

The  charges  specified  for  the   processing  by  them  is  only  for

arriving  at  the  price  for  crude  delivery  by  PPCL  at  a  desired

quality. They have not received any consideration from PPCL for

facilities being extended for processing their own oil.

In  the  absence  of any  consideration flowing from  PPCL  to  them

for  the  processing  activities  carried  out  by  them  on  their  own

product  it  is  hypothetical  to  conclude  that  the  amount  being
deducted by them from the  invoices  of PPCL is  consideration for

service provided to PPCL.

xifD   The issue  is revenue  neutral.  If they had paid service tax on the

amount deducted from PPCL, the same would be eligible to PPCL

as ITC and PPCL would have discharged their service tax liability

after availing the ITC of the amount paid by them. Accordingly, at

the  end there  is  no  loss  of revenue  to  the  exchequer.  Therefore,

questionofimpositionofinterestandpenaltydoesnotarise.
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There  is  no  suppression  of  facts  by  them  as  prescribed  under

Section 73  (1)  of the  Finance Act,  1994. The department was well

aware   that   they   had   entered   into   a   service   contract   with

numerous  companies  for  all  its  verticals  located  across  India.

Hence,   allegation   of  suppression  of  facts   is  baseless   and   not

sustainable.   They had  also  disclosed  all facts  to  the  service  tax

authority in their returns. They rely upon the various decisions of

different appellate authorities in this regard.

As they are not liable to pay service tax they cannot be subjected

to  penalty  under  Section  76,  77  or  and  78  of the  Finance  Act,

1994.  Similarly,  no  interest  under  Section  75  can  be  demanded

from them.

In  any  case  the  matter  involves  interpretation  of the  statutory

provisions. It is well settled that in a case involving interpretation

of law, no penalty can be imposed. They rely upon the decisions  of

the Hon'ble Tribunal in this regard.

D  They were under a bona fide belief that they are not liable to pay

service   tax   for   the   reasons   stated   hereinabove.   There   is   a

reasonable  cause  for  non  payment  of  service  tax.  Therefore,  no

penalty can be imposed under Section 80 of the Finance Act,  1994.

Personal Hearing in the case was held on 28.10.2021 through virtual

. Ms. Dipa Mulchandani,  CA, appeared on behalf of the appellant for

earing. She reiterated the submissions made in appeal memorandum

stated that she would submit a compilation of the case laws as part of

issions during hearing.

I have  gone  through the  facts of the  case,  submissions  made  in the

eal  Memorandum,   and  submissions  made   at  the  time  of  personal

ing and material available on records. The issue before me for decision

hether  the  appellant  have  provided  services  under  category  of BAS,

nical Testing  and Transportation of goods through pipe line  services

PCL and whether the amount recovered by them by way of deductions

the invoices of PPCL is a consideration for provision of such services.
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5.1     It is observed from the case records that the  appellant   had entered

into  a  Service   Contract  No.  MRAVOBAIM/IND/SC/RES/14/2003/EY-146

dated  28.04.2004    with  PPCL.  From  the  said  contract,  I  find  that  the

appellant had  contracted PPCL for  production  of oil  from  oilfields  of the

appellant  and  supply  the  same  to  the  appellant  at  a  designated  place.  I

find that this is  a contract wherein the  appellant is the  service  recipient

and  PPCL  is   the   service   provider.   For   the   service   so   rendered,   the

payment to PPCL is  defined in Article  15.10 of the  said Service  Contract

dated  28.04.2004  as  per  which  PPCL  will  be  paid  by  the  appellant    a

percentage of the price of oil for the services rendered by it for delivery of

net oil to the appellant as per Article  13. It further stipulates that the oil

price will be  considered between the window  of   US$  18fobl  -  US$  26thbl,

with 18 and 26 Ussfobl as floor and ceiling prices.

5.2     I find that Article 13 of the said service contract specifies the charges

for  various   activities  like  Handling  and  Processing,   supply  of  Mobile

Steam  Unit  and  Steam,   Effluent  treatment   and  disposal,   Laboratory

evaluation of crude oil samples, transportation of crude oil. These are the

activities which the  department has  alleged  are  services  provided by  the

appellant  to  PPCL  and  that  the    charges  in  respect  of these  activities

recoveredbytheappellantbywayofdeductionfromtheinvoiceofPPCLis

consideration.

5.3     I   find   that   the   activities   like   processing   of  crude   oil,   effluent

treatment   are being carried out by the  appellant on the  crude  owned by

them using their own facilities.   It is also not a matter of dispute that the

appellantistheownerofthecrudeoilproducedinthefieldsownedbythe

appellant.  Accordingly,     when   some   activities   are   carried  out  by   the

appellant   on   goods   owned  by   them   it  cannot  be   said   that  they  .are

providing service to another person. The question which, therefore,   arises
is why the appellant is deducting certain charges from the invoices issued
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On close  examination  the  above  Invoice  No.  2014-15fflirapu]

ted 31.05.2014, I find that PPCL had handed over,  at delivery

.863   barrels   of   dry   crude.   The   net   processed   crude   oil,

`~T`p.I, ssing loss, loss in effluent water and transportation loss, is 32- i b**?ilo•-..,.:'/`;-
6ls. This  crude oil is priced at US$ 26 per barrel and the total v

I
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INR is Rs.50,38,326/-  (US$  1  = Rs.59.34).  From this value,  the  processing

and transportation charges of Rs.2,04,054/- is deducted and the  net crude

oil  value  is  Rs.48,34,301/-  of  which  the  share  of  PPCL  is  32.5°/o.     The

details of the processing and transportation charges is  given in Annexure

8  to  the  invoice  as  per  which  the  charges  are  in  respect  of  Handling,

Processing, Cost Effluent, Charges for lab and transportation charges.

5.6     From  the  particulars  mentioned  in  the  above  said  invoice  and  its

Annexure,  I find that what is delivered by PPCL to the appellant is Dry

Crude  which  is  then  subjected  to  testing,  processing,  effluent  treatment

by the appellant to derive Processed Crude which is then priced in terms

of Article  15.10  of the  service  contract.   However,  what was  delivered by

PPCL  to  the  appellant  was  Dry  Crude  and,  therefore,  their  share  as

payment for the services rendered by them can only be on the value of dry
crude i.e. the product delivered by them in terms of the contract with the

appellant.  Since the   payment to PPCL is the  on the basis of the  rate of

processed  crude  less  the  charges  to be  deducted  as  per Article  13  of the

service  contract,  the  costs  incurred by  the  appellant   for  processing  and

transportation is deducted from the value of the processed crude to arrive

at the value of the Dry Crude.

57     Considering the above facts, I am in agreement with the contention

of the  appellant that  specification  of charges  for  the  specified  processing

undertaken by them is only a method for arriving at the consideration for

the  production  service  provided  by  PPCL.  Accordingly,  I  am  of the  view

that the deductions in the invoices issued by PPCL to the  appellant is not

a consideration from PPCL to the appellant. I am also of the view that by

carrying activities like testing, processing, effluent treatment on the crude

delivered  by  PPCL,  the  appellant  is  not  rendering  any  service  either  to

PPCL  or   any   other  person.   Therefore,   the   appellant  is   not  liable   to

payment of service tax in respect of these activities and consequently, the
demand is not legally sustainable.
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Accordingly,  the  impugned order is  set aside  and  the  appeal of the

lant is allowed.
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